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REFORE THE BOAND OF TERSORHEL AMPERLS

IN. THE HATIEH OF UHENIE LABO0N |

?!Pnnimtce #2717, !
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O Rugust 22, 1977, the Complainant, in the above cagtioned
mattor, filed an Unfaic Labor Practlee Charge with the Board of
Fersonnel Appeals. ‘rhe Complaipant contended the Defendant
violated cortain sectiens of the Collective Barqaining act for

Fublic Enployees. The specliic chargen were as fallows:

Ihe Defendant has refused and s still re-
fusing to furnish information reguested by
the Complainant's exclupive representative on
o dbbut May 24, 1977, Baid information ee-
guasted concerned wages and other Cinancinl
matters of tho City's employess. By tha
above aste and conduct, the public enployer
Eai violated Section 55-1605 {1){e) of the
Fs

The Defendant has refused since Junn 14,
1877, to mest at resscrable times,; dates aad
13l'|--'lu.'!1'_'lEq npen regquest by the exclusive repre-
Eentative, Whon paatings are reguested, the
Defendant's agent stabss that ho is unable ta
locate their bargaining represenbative. By
Chie shove acts and conduck, the Defendant has
further wiglated Seclion 5%-1605 (1){e) and
13) of the #Ack.

Tle Defendant hae lnterfered with, restraloed,
and coerced individual Asscclatlof members
sinte June 1997 when collective bargaining
cammenced by attempting-to coapel individusl
AsEGClation members to work $ifFEerent heourg
and whift assignmente than preccribed by the
callective bargaluing agresments. Woen the
Dafendant®s Individual offer was. refused, tho
Defandant thon withdrew and modified their
erplogyment conditiens. By the above acts and
conduct, the Dafendant has viclated Section
29-1605 (Lif{alici{e) and (3} of the Act,

The Delendant, aun August 5, 1977, threatensd
to place Accociation menbers under parsonal

surveillance or, fire them outright for




alleged concected union activities. By the
above acts and conduct, the Defondant haes
vielated Secbionm G%-1605 (1) [a) of the Act.

| ¥.  rhe Defendant, en August 8, 1977, required

i Ehe exciusive renpcesontative te altend g
maeting in the Dafondant’s office and there-
| after attonpted to fedquire the exclusive
representative Lo disclose how saph indivis
dual Associalion mamber had vobed in a4 gsecrsat
ballet election regarding their wane offer.
By the above scls and conduct, the Defendant
has viclated Bection 58-1605 (1i{a) and (o}
of Lh= hck,

| V1. The Dafendant; in an open City tCouncil neat-

g conducted at B:30 p.m., August B, 1977,
made a full and final affer regarding wages
howewver, refused to consider the none=ecopnonlica
lten proposed by the Complainant. Thereafter,
tho Defendant stated thers would be no noed
Eo meel and confer and that the Comglainant
coitld do whatever they desired to do aboot
the mattar. By the above acts and condict,
Lhe Defendant Las viplatod Sectlon S9-1005
f1i{e) and {3} of the Act.

On Aogust 23, 1977, the Board of DPersonnel fippoals served
Mayor Norma E. #Happ with the Unfair labor Practice charge.

on Geptenbec 1, 1%7Y, the Boird of Parsennel Appeusls re-

|gedved an Answer and Motion to Dismies fram the Defendant on the
|grounds that Complaint, as filed, doee not ftate a cause Upon
which relief can be granted.

0n Sepfembor 14, 1977, the Boacd of Personnel Appeals denicd
Defendant'a Motion to Bismies and issued Hotice of Hearing.

On September 22, 1977, the Board of Persannel Appeals re-
ceived Application for Definite and Detailed Statement from thae
e fondant.

On Septamber 30, 1977, the Board of Perconnel Appedlp Ordered
Complainant to make More Befinite Statement pnd Ordered Delendanb

A2

to Ansvwer sald Hore Definite Skatement.
i On October 3, 1977, the Board of Perasonnel Appeals cecoived
dore Definite Statement from the Complainant,

Ou Octebor 12, 1977, the Board of Persommsl Appoals received

Defendant's Amended Answer in which Defendant admite thab Come




|plalnant requested a copy of the pavroll of the City Fire Depart-
|
iuent enployess, LHut denles that Complainant of fered to excliege Ehe

=1

Lad

in-ﬂn:rr!-! appearing thereon (reforence to charge 1. poafendant

afidenies the alleqations in Complainant's charges IT, 111, TV,

gl and VI,
E! A fommal heabing in this matter vas held October 19, 1977,
yiin the Council Chambere, City Hall, Kalispell, Mootana, befoce

g =tan Gerke, Hearing Examiner: The formal hearing was held under
g authority of Section hE9-1607 R.C.H. 1247 and as provided for by
1olf the Adninistrative Procedure Act (Title B2, Chapter 47, R.C.M.
(118477,

191 On November 21, 1977, the Complainant in this matier Filed a
13| foeend Unfair Labor Practice Charge with the Board of Personnel
1.,; nppeale alleqing the ODefondant bas, and ic continuing to violate
i) the Fublic Employees® Colldctive Bargaining Act by refueing te

15| bargain collectively in good faith. - The epecific charges wore as

1r|| follewa:
15 VIT,. The Defendant has failed to b.a_‘l:'-i;:u.:l_n in gaoad
[aith, wviolating Sectilon 59-1405 {1)(e], by
10 not poving Erom the $4% ofior.
b VIIL.The Defendant hag Failed to bargain in goed
faith, wviclaling Sections 59-1605 (1)(a) and
21 39-1603 {1){e) by re-ocpening a ¢lased nogatiated
iten.
2
| Cn. Hovember 22, 1%77, the Board perved Mayer E. Happ with
23|l : :
|the Unfair Labor Fractice Charge, then captioned ULP $35-77.
2
On Decamber 5, 1977, the Defendant filed Motion to Ddamies
A6
and alternate ¥Motion for Consolidabtion with the Board of Personnel
24
| Apprals.
20|
: The Zoard of Peracnnel Appeals; on December 15, £977, by
20
Order; denied Dofendant's Motion to Dismiss and granted Mobiaon
prt )
| for Consolidation, thus consolidating ULP #35-97 with ULy #27=77.
A [ormal hearing was held Aprdl 12, 1978, in he Coancil
b

| Crambers, City Rall, Ralispell, Hontana, before Stan Gerke,
32
genring Examiner; which® addreseed the specific charges Vil and




VIII. The hearing was held under nitthority of Section S9-1607
R-C.H. 1947 end as provided for by the Adpinistrative Procedurs

[Ret (Tikle A2, Chaplet 42, R,.C.M. 19479,

+J AL the April 42, 1974, hearing the Parties in this natter

g Madn two atipulations, belew, [or putposes of addreselng charges

VII and Y111,

| 1= Time poriod in question - October: 19, 1977,
| to Movember 25, 14997,

f 3, That the City of Halispoll had; pris: o

0 suguat 8, 1877, offered the KPPA [Kalispell
Eolice Frotective hascciation] a forty-Eive

1 dollar [§45] ped moath per enblazee calary
raree for the fiscal wear 1977-73, and had

1 not changed ite positien prior to and in

cluding November 21, 14%Y, relative to wages.
j b i i
Poat-hearing briefs were requested and received by Hearing

13 - ;
Examiner in this patter, The briefs wern duly reviewed and

1% :
conrldarad,

151l . A 2
| Little cape law exists relative to the Montana Collectdive

16l .
|Bargaining Aot for Public Employees. However, since the Monbann

Tl || i
Aet ls clearly modeled after the Hationmal Labor Relaticns Act, we

1 i

can look at decasions of the National Labor Belations Bosrd for
ol . .

guidance. Case law cites appeacing hercin are of that nature.
EI 1 A L] L]

' Alter exaniming all testimony and evidence and after having
21 ; . - q .
© | zeviewed the Parties! briefs in thie matlber I make the fallewing
7

FIHDIHGS OF FACT:
|

FINDINGS GF FACT
24
LI
GENERAL

20 || ] :
H?il. The City of Kaliepell, Montana, Dafendant, has recognized

the Ealigpell Police Protective Associntion (KPPR), Complaipant,
24

as tho exclugive representative for police officera emploved by
e

tha Defendant.
3 |
K j . ;

¥ om -July I, 1976, the City and the EFPA entored into a writben
a2

agreegmsnt (Defepdant'e Exhibit He. 1).




i

The Defendant has refused and is still retusing
to furnish infomation regueated by the
Complainant's pxclusive representative on or
ebout May 24, I977. Said informotion reguested
concerndd wages and other financial matiers

| of the City's employeas, Oy the above acts

{1 end conduct, the Euhlic employer has violated

i- Eeotion 59-1605 [(L)le} of the Act.

(i

||4.  Hr. Ron Fredeaberg, a representetive of the KPPA and member

=L I T ]

"l of the XFPA's Negotiating Comnittee, teetifisd that ho Tequested
0 the City bo provide certaln Information relative te overtimeo

H iwngnﬂ earned by [iremen in connection with the aperation of the
“}_l City Aobulance, #r. Fredenberg maintained the requested Inforna-

1”|tiun was “garmana' to the cucrent contract negotiations so "..,we
2| - . :
! | conld make an intelligent request from the City on wages, based

13| :
on What possibly was being pald to other City employees." Hr.

14 2
Dale Gifford, a representative of the EPPA and nenber of the

14

EXFR's Nogotiating Commitlee, testified Ne aleo requested the
"l snFarmation which apecifically wag the individeel nonthly over-
tine wages earned by firvemen relating to the €ity Apbulance

operation, Both Mr, Fredenberg and Mr. i fford testified they

had pot recelved the reguerted information. Mo, Gary Hyatull,

Director of Finance for the City, in hie testimeny, confirmed the
21 ||, -
|information wet requested and that the cpecific information was
22 | y :
|pot delivored to either Mr. Fredenberg or Mr. Gifford. Mr.
21

Hyotull did ‘describe the information that was delivered to the

74|
| FTFA,
21
" We |City] provided them with the salary
i ordinance adopted by the City Council in
] Auguat of 1976 which set oubt the hourly o
271l the monthly rate of fﬂ% for all employees of
| the City of Bali=zpell from which they [EFMEA]
74 | todld determina the hourly pay and thus the
overtime rate of the firemen who were called
74 back. We provided them with the, o copy of
one af the clerk's reports, 1 can't tell weu
0 which moently, which Ehe clerk's report sets
out the révendes dercived by the ambulance
ai il fund from chargons for Bervices nn well am tho
expanditures mada from that fund apd the
erd cxpanditures are broken down batween two
Ealary categories, the clerical salary cate=
gory and then the overtise salary category sc
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that we felt it was reascnable’ for thes to

deternins from that information what the,

let's gay the average additional monthl

incone a firsman could be earping for the

ambulance call back.™
Mr. Hyatull febrther sxglains song of the nechanlcs necessary oo
Figure the firemen's wage overtine amounts. Under ssenination
and If Ansdes o the question, Y50 When ¥ou got right dowm to it
the Policemay |KEPA] got the informatien they were after?®, Mr
nystull answered, "I would say reasonably yesm.™

The NLA® has long held thet it is the duty of the enployer

te furnieh Lhe union, upon regueet, sufficient informatien Lo
onabkle the unien to understand and intelligently disciss the

issune raiged in bargaining. (5.0 Allen and Co., Ing. =vg-

Federal Labor Unlem, Local Mo, 1E526, 1 HLED Tid (193&6)). Con-

plainant cites Boston Herald-Teaveler Corp, v. NLEBR { ICA 15955
£23 F.2d 58, 36 LHWM 3320 (1955h, ac sulbhoritative whan diu-

!nunsinq the guestion of furmishing informatien. In the Boston-

Herald-Traveler Corp. cdge, supra, subject matter dealt with the
Furniching of linked wage data of borgaining unit employess. In

thiz instant case the KPPA has requested wage data of employess

{ oot Lo khe bargaining unlt, however, fhe issue of non-unit am-

ployese was not at issne;

In this instanhl case, the City has provided the basic infor-

|matlen Fronm which, by neans of nalhematical calculations, e

|| FIPA could decive fortheor apecific detsiled fpnformation,. 1o

roference to S8.L, Mlen and Co., Inc., supra, the City, in inatant

| cane, bas marginally fulfilled the duty to furnieh information.

Defendant argues that the specific information was not
provided becauss the Lity Ambulance is & Clty "enterprise operas-
Lloa', 16 not tax supported, and the income from the City Anhu-
lance lu not a reqular gemeral fund source of revenue and has no
bearing on the ability of the City to grant further wage increases
Lo BREFA menbers. Much teslimony war givan by Mr. Hystull explain-




ing how the Anbulanes Fisd 18 operated not unlike any’ ather ity

fund or operaticn, Me. Nyabull explaing,

"I would say it [city
habulance| s ap entarprice operation of the Ciky of Kalispall o
and further testifies the City Ambulance wag &

Mz, Gifford and Mr. Leanars

City—owned sorvica.
Yord; prafeseional negobliator hired
by the City, both testirisd tng I#asibllity of KFPA nenbers

FArticipating in the ambulance pperation

n
I
t|
i

11

13

had been discugeed

Brocause the Ambulance Funad,
City owned and opEratail

during negotiationg, 1N esgence, ig

and participation of Kopp Eembers in the

ambulance operation wag, et the lgaut,

discussed in tha bargain-

Ang arena, T dismisw Dnfendant's arguments.

IL.
12l
The Defendant hag Iefuzed gince Juns 14,
14 1177, to meet at roagonable Cimes, dates and
| Plades, wpon requast by the exclupive roppe-
15| gentative,  When Heebings are raquentnd, the
Defendant's agent Stales that be iz uneble to
| locate their bargaining representative. B
Lhe: above acks andg Sondect,  the Defendanl A8
1ri further violated Soction S2=1805 {1){e) and
_ {3) of tha Aect:
14| :
ﬂ- Evidonce presented raveéaled the pacties initlated negotia=
149
Lons: gametime in May of 1997, ‘Thres "Tormal" meatingr Were held
i
1A June; 1977, with My Grainger, Mr. Yark amd wp, Gifferd attend-
I

]
22
i
k!

. Themg meetings ooccurend Bo June 35 I3 apd 14,

Y%7, and

Adh meeting lastod two boura or lesg. The

Fed by ME. Craingor te describe thege

torn Yformal' wape

three moetings becagas he

24

Elflt mertings ware W{prnal®
2h

conclueion of the Iast "formar® nesting,
oh

A City monthl
7271

testinony differe at this point.

T

Whan Mr. ¥ork was present.

Ll T
the BPEA liad Bofore them

¥ wage offer of 5% (then Figqured at S46.46). The

both testified that Mr;
Fas)

Mr. Gifford amd Me. Fredenberg

Graingec waeg to aupply additicnnl fipap-

clal information, contact Mr. Tork, and dlrangs another "formalh
P | ;

mfjating, Mr. Grainger testifiod he had supplied the 1nlecmation
EIL

afd,

LTy
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"..o.1:do pot think there was & guarantse made
pecauee at that time Wr. Gifford refusad our
offer and when we [City] trisd to remegetiate
on The 845 [recalculations changed 346,46 Lo
$ﬁ5.ﬂﬂ% Mr. cifford and Hr. Fredenberg refianed
that offer, so as far ess yYou toying to say
that I or they tried to say that I guarantesd
them a meeting with Mr. York, thet guarantes
was-nak there, Kr. Olson, oo sig, it was

not. "

Mr. York's office is in Portland, Oregon, and obviously he
Hust Lravel Lo Raliepell to attend pegotinting services. My,
Grainger testified that Mr. York was hard to contact although
confliciing teatimeny by Mr. York reovealed he utilized a tcle-
phons answering service, bot moce interostingly, Mr. Yeck trawvels
to Halispell approximately every twe weeks, Mr. GCrainger testi-
fied that Mr. York's services were terninated after the last
"forpal" moeting,

YooooMe. York wae subsequently dismiseed by
the City Council becawst of these same pro-
blens that Mr, Gifford was bringing up as if
ke wap hard to get a hold of becaugse lie does
not just negotiate for ua; so consequently ve
dismissed him and then from then on, [ormal
o Informal, | negotiated with them [KEEA)
back to the City Council sé that :vrtihnﬂ?
knew where we were standing at that time,®

Mr. Fredenborg testified,

",..my definition of & farmal mecting would
ba when, vhether it be Hr. Grainger or Mr.
York, would come up and gay, akay, wa hawn
nad another moating, we are hereby autherized
to make what 1 would consider a formal offer
Lo whitch we wanld have to call o vobte af ocur
Agsaciation mepbers and Whebher acceptance or
rajaction would ke, to oo that would be a
formnl meeting. To me it weouldn't matter whe
was thore as iong as there was a fornal offer
and & Tormal either acceptance to turn dawn
an-oifer Type situation.”

Hr. Graluger testified it is not necessary that all members of
nie negotiating Commlttes be predent in order to negotlate,
howawvers Mr. Crainger proferred that He. Yook be present. In
ansWer Lo a guesbicn if it were completely necessary that Mr.
¥York be pregent, Me. Grainger roplied,

"Wall, Mr, York and I dircussod that and whan
Wi, you know, vhen you arvived at a Eiglre




i and. there ie nothing more in the budget, Mr.
Yorx's a busy gonbleman a8 1 stated,” that 1s,

7 we just never really got back together, I
guesg. 1 do like to have hin there becauas
1 e 1 fand out now I fuess it's necasRary to

have a profesgional.
I find ME, York's prasence was nobt & pecessaty ingrediest in
order for the City's negotiating Commities bo function.
Ac stabted earlier, the parties had three "formal® meatings

in June of 1977, Ho further "formal! mestings were held from

“laune 14, 1977, to date of hearing on this matter {october 19;

5 |i . .
(1977}, bhowever soveral “informal® mectings were held between tha
oG

| parcies with Nr. Grainger regresenting the City and with Mr.

ThE . . .
Gifferd andfor Mr, Fredenberq representing the EPPA. Mr. fraingar

: Rr, Gifford and Mr., Fredenberg all testified these "informal®
: {nectings did eceut nnd the number of npeetings hold wvas spproxi-

qlnuted botween eight and ten. Soth Mr, Gifford and Mr. Fredenberg

L

teglified they folt the "informal" mestings wese just that, Jjust
1uiiﬂfﬂluﬂl- They described the ®informal® peatings as wvisits with
7 Mr. Grainger to diséuss negotiations, not to megotiate: @oth Mr.
"2 Gifford and Mg, Fredenherg testified they reguasted Mr. Grainger
L Lo contact Mr. York and schedule a “formal® necting to actually
. negoetlate. Ao discussed sarlier, however, Mr. York's presonce
El'wus not necessary for the parties to asgotiate. 1 bpelisve an
“| axamination as certain portions of the recerd will be helpful in
- understanding the dilenna:
N Graingor: ...yes, I did have eeveral [informal] mestings
3 with them [Mr. Gifford and/for Mr, Gredenterg] and at that
| time we dieclosed 545 was the maximon that we codld pay. ...
o Oimsant As [ dndecstand it, theee wasn't really room to
G negotiate, 1t Was sither 545 or pothing, is this correcty
o Grainger: Woll, unless they wanted to taks lecs- than 545,
® Qlegon: o the only negotiation that the clty offered the
3 Wik
12




Grainger: Was B35 a month,

Clegon: You either take 545 & pontih of less?

Gralnger: Mo, no, that is lard core, M, Olegon, we settled
with all the ether enployess at 545 4 month apd that is abl
wa could pay them becabse we tool revenue sharing and that
wad not a hard core you either take it or elee, it wag that
iB whiat we have to pay.

Oleson: [ guess | am kind of loat here, I thought you
Leclified that you sald it was either 545 or less, is this
correct?

Grainger: ‘That's all the money we have, right.

Oleson: S0 then you are not saying that it is hacd core,
Bint this 1sn't really what we gaid,

Griainger: Ha, what T an saying £s that we didn't just say
aither you take It or, that's not how it wes delivorad, I
Have never dolivered thalb to these peopls yet.

Mlescn: Right, buf In the testimony here voi eaid that they
refused to negotiate further, that you had only offered thenm
B45 a month period.

Graloger: That's all we haid.

Oleson: There was no posciblity at all of any negotiations
for anything else?

Graipnger: What else are you going to negotiate if vou hawve
only got 545,

CHEl I B R T e e T Y

Cleson:  Now getiing to these informal meetings, de you
récall and 1 am pot trying te pin you down to times and
places here, but approxinatsly how nany were had, ak whope
ingistence they wore had, or how they. came about?

Grainger: Bone of then they called me, 1 cap recall one day
Mr, Gifford called and ho come down and we talked an a

sunday alternoon, they had both Mr. Fredenberg and Hr,




Gifford been in ny office; we had went for coffop, we had
met in oity hall, we had mot in the police station and all
Lhe dircugslon was back Lo the wage thing and 845 was all we
coluld expend aod as far ag, we alwaye, 1 always brougnt it
back to the council of where we wore gltting.

Qleson: I am still a Tittle T guess not-elear i my mind,
during any of thess informal meetings did they aver reguest
a formal meeting with yours=elf and Mr. York relative to Wage
negotiatione that you recall, pow 1 am not teying to..,
Grafngor: I wotld assume we probably discugeed it ves.
Oleson:  You den't recall specifically thon réguesting any
particular formal meatings?

Grainger: Yes, we did have, bechuse ab that time we waTe
With 845 4 month and Lhat {g as far a5 we could .

Cleson: I8 that still the position of the city beday that
RI'PA pocept 945, no nogobiations other than if you want less
than §45%

rainger: If we had more money mayie I would have a 1ittla
bit more Yemdency but we do not have the money .

legen: 1 gaeas | am nat waking my guaesticons clear andigla,
that's your sole autherity which is what | am trying Lo find
It i that wou have thae auethority only to say sithor 45 arc
less than 445,

Graingor: You'te rephrasing your guestion wrong Mr. Oleson,
¥ou are ashing me ene thing and teying to get ancther answes
and you are not going to get that cut oF Ae, the rerponsi-
bility id 45 bucke because that g all we hawve in the zopay,
Che budgat, fiow if there were more nofnay in the budgst the
authority would be higher, so You ere asking one guestison
and aeacching for another answer,

Oleson: Mo, I al oot doing that, T am asking what was your

puthority,




1

141

1)

15

#leo, in Rhis testinony, Me,
1
Yhe was will

Grainger: My autharity ie what the budget has and th
budget hac 845 5o that ig Your answver.

e

Qlegon:  Okay, e ¥our main acthority wag. ..

Grainger: ¥ou got that anawer,

Uleson: The oity would offor Ei5 ar legs
GIainga®l I have anaweced that,

Clegon: Pine, and thereds no ropn for negotiating athay

than that,,.

Graingsar:  f hawve already Alnswared that, flo

theps ig not,

Grainger stated, im several ingtances,
ing to meot with Lha KERA basically at by titmm,

I belipra Mr, Crainger in sipcore i
ith the XPPA and Kr.

m ohis willingners to mask

Grainger is the authorized repregentative
C the city for negotiationg

Foord clearly indicates,

Rewaver, as the abave Jutted

M. Crainger was extramely linited as

D discussions ap Wage lncreases, The recopds indicates pMr,

"Uratngor Felt it would mar be frultful to meet with the KEEA Hn 4
e foreal! meeting unless the FEERA wan willing to iccept Lhe 545
:"3 Cfer pr, at lgase, diccugs the $45 offar, Mr. Graingor Badg
ﬂn rthing more to offar O wages, but he did pest Wwith the EIDH in
g "inforsiay® setting,
ik . ; - ;
I find that ap authorized TERIBSentAtIve of the city (Mr.
2 . =i i
‘.".!Jlla'..ﬂﬂer:l Wit availabls apd willing to neet with representatives
B the Kepa.
el
)
IIL;

40 - 1

Tl Defendant has interfored ¥ith, restraiped,
21 and conrced individon] Associalion senbers

glooe June 1277 When cellootive Bargaining
3 commBnced by attempting to compel dindividosl

Asseciation mepbers to work -.'Li.ffr.-:lreul: hours
2 and zhife dEELgmnents than breacribed by the

collectiva bargeining agresments. Witen the
3z

Dalendant s individiuad offer was rafuged, ha

LZ




171

14

Defendant then withdraw and modifisd their
employment conditions. DBy the abave acts and
condact, the Defendant hos violated Septlon
58-1605 (1i{ai{ci(e) and {3} of the Acs,

5. The written agresment betwsen the partiss {Defendant’s
ExhilbiL Ma. 1), rcontains provieions for work achedules:

ANTICLE ¥
HOURS OF WORK AND OVERTIME

SECIION 1. STARTING TIMES AND WORK SCHFDULES
The folloWing etarting Times and work ScHedslos
ag determined by the Chief: of Police, shall ba as
Lollows:

Six t6) days on and three (3} days off, for o
minipun of an eight (A} hour shift esach day except
1n the event of eivil discrder or nntional disaster,
oF Anisnal - eCCurrences

In the event of any proposed major change in
work Gchedsiles, advance notice of sucl propossd
change and an opportunity for priot conpultation
and mutual agreement shall be affordsd to the
Assoclation. Shift change slall oot be made for
dissiplinary teasone.

Testimony given documentad that thies police officers,
Patrolman Dyer, Hgbt, Stotts and Lb, DuPuy, were tequestbed by
Police Chlefl LeRoy Mchowell to chunge their work echedules from
the 6-3 toa 5-2 gehedyle whilo working in the fetective Pivielon.

| Chief Helowell explained the 5-2 schedule was more compatible

1

| with fovestigation work, Mr. 0ifford tostified the change of

21

work echedulses which is an apparent vielation of the writtes
dgreenent was Tepolted Lo him by the officers affscted. Ho
formal grievance was filed on the Hatter, howewvar. the allaged

cotbract violation wae werbally roported toe Mr. trainger and

| Chiel Mchowell by Mr. Giffard. When Mr. Donabue asked why thi

EFTA d4id pnot file a lformal grievance, since the coatract coptains
a-dafinite grisvance procedure, Mr. Gifford answered,

"Becauds over the twe yeare thab we hawva had
this contract, ve have attopptad to work oub
our - problsans with the Chief [Palice Chiaf

Hebaowell] and whoever he talks to, tho Hayor,
without geing through the commotion or rigoc-
norg of grievances and thie wvorked fairly

well; that's why We dddn't file a grievance."

Hr. Giiford testified to a nesting held in Ehe Mayor's whero an

agraement wag reachsad,




“Ie final settlement, I guess you could ERY,
wag in the Mayor's office and 1 can't tall
¥ou wWhat day or hardly even the month, it was
this summer, Wa sat n and woerked ouk a
Bchedule that had an agual amount of days off
For the plainclothesden oven though their
shift wasn't 6-3, it wasz such that Eleey woyld
wark be2 two weeks and: 5-4, anYay. aver a
yoar it egualed sut that They had the samp

AlGUILE ﬁf days off as we [uniformed officers],
did; s

Hayar Happ and chiof McDowell also testified as to the agrecment.

i
i1
iz

i3

Corplainanl contande the City of Kaligpell has failed to

E!hargn1u it good faith by (1) Kegotiating directly with employess,

!ut §2) Doilatecally changing WRGEE O oCher epploveant conditians
1

!that dre mandatory subjeclts far collective bargaining. Com=

|

plainant cites Medo Fhoto Supply Corp. w. NLED, U.5. Bup. CkE,

;15--:4. 14 LHNM 581, which states in part:

That it i & vialation of Lhe oggential

14|l

|
1G] dieregard the bargaining fepresankbative by

5|

i7

ik

i

#

P

21|

I

sl

20

a1

primciple of collactive bargainintyg and ap
infringement of the ket for the amployer Lo

eegotiating with individual employess, whether
A majority or a minority, with reapest to

| wages, holrs and working conditions was

] tecogiized by this Court in [cites].

|
Mada Fhoto at page 4,

In the Inetant case, a tepcesentative of the EEPR, M.

[BLfford, dld, in fact, meet with the City to negotiate, dif you

111, an alternative shift For the three affected officers. 1

FannGt [ind that the City oither negotiated with individual
enplayees or changed the work shifs unilatacally,

Conplainant also contends’ the City of Ealispell fFailed to
Fargain in good faith by unilaterally changing employmenl candi-

Flong which may Be mandatory subjects for collective bargainieg

ap |l
a0 |

an
1

a2

!hnn Offiter Dick Stetts was teld by the City to discontinue the
actice of driving the police van libme. Tha rencon qiven for
.uch Changa in practice was that tha City suspected Officer
FLOLEE of uming the police van for private use. Officer Stotbs
dendad such privats uEage and testinony revealed no lwrestigatiosn

fas perfomed oo the Clty's allegation. The record doss nat
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|provide sufficient evidence on this matter giving the histesy of
ithe police van to determine if, in fact, it is a mandatory sub-
ijnht for collective bargeaining. Therefore, 1 cannot paks find-
|ings an this satter,

! Iug other matters were discussed durflng the Formal Hearing
!nnd addresaed in the Defendant's post-hearing proposed Findings
|oE Paet. - ihe 5Bt Ltem dRALE sl il the non-payment of gtate: L
{eatablished increment pay for: police officers. Testinony re-

(vealed the City, for the months of July and Auguet, 1977, did not

include the §7.50 increment pay dua July 1, in police officers
|paychecks.  The undisputed testinmony of Mr. Grainger explained
{Ehe City was anticipating a completely modified poy schadalas

|

{becanse of contract negotlntlens and 1% would ba more convesnlens

|te change the entire pay modifications st ope time, MWr. Orainger
|~nntinuaﬂ to #xplain becaiye kalary increages wWere settled, the
iﬂl t¥ paid the police offleery their increments for the nonths in
|qu=ntinn later in Beptenber of 1977, Mr. Eredenberg affirmed the
ipu;munLd-

! The second matter dealt with My, Fredenberg alleging the

IC ity bad not allowed him o attend o coctain schoel [Iolernadiate
! School held in Bozeman, Mentana) after such schoal was propisad
{ta him. M. Fredenberg inferred the scheol was denled hin because
(of hie Zpvolvament with the KPPA. Following is dialegue betwaen

|
[Mr, Donahua and Mr, Frodenbecsg:

i Dopahue:  fnd you are siating now that you were, that Chief
! MeDowall did pot send you to that echool as 4 matter of Bins
and prajudics, f{s that whet yod ace saying?

Frodanberg: T sald that 1 eould only speculate that.

Dopahue: 50 1t is merely your apeculation, yoi don't have
any kndwledge or don't have any other reagen to believae

that...
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Fredenberd:: Mo sir, I do not.

Donaliuer Yoo did, it is a matoter of Fact that you did go to
another gehool in June, is it not, didn'k you go to a4 traffid
sehaal i Junpe?

Fredonoerg: Tea, I dld,

Dopabue: And how lang did that school last?

Fredenbarg: One wack.

Donabie: Where was 1t held?

Fredenberg: SGreat Falls,

Donahun:  Are you avare af the policy of yeur department
that the Chief of Police tries to give as much cress train-
ing ae pomaible to mepbars of the depactment?

Frodenbergs 1..,

Danahup: Are you eware or acen't you aware?

Fredenberg: bo, 1 am not awars,

Chief MchDowell, in his testimony, explained the policy of
the Police Depatrtoenl concerning training echools; Mayor Happ
nffirned the policy as it war by her directiva. 1he policy 15 to
allow all police officers te atiend training scliecls on a robta-
ticn bagis &g each police officer can participate in the schools,
Chief Hchownll aleo denied that Wr. Fredenberg was "promizsed" any
particular schoeol, I cannet [ipd the above referenced pubject
matier could be construed to substantiate an unfair labor prac-
tice by the City as charged by the EDpp,

I,
The Dafendant, on Auqust 5, 1977, threatened
Lo place Association members uider persaonal
surveillanece or, firs then oukright for
allegod concerted unicw actiwvitios, By the

ebove acts and condict, the Defendant has
violated Section 59-1605 (1)(a} of the Act.

G. Mc. Frodenborg testified te a meeting of the EPPA at which a
glow-down was discussnd ap a possible tackic to enhanca their

bargaining positisn. Mr. Fredenberg explained the mesting was




Called to "discuge thege fncote of the glow-dowg, " HoWevor,

inmufficient nephors of the xppa nttended the meeting te form

I‘
quorun, and no decision was made concerning a slaw-down according

Lo Mp, Fredenborg. mr,

£o the neeting held and alss depfed tlat ANy organized concorted

|activity was dmplemonted upon by the EPDA.

Gifford ang Mr. Elingler algo tertified

Ihe KFPA charged that the i by Ainterfered with the pProtacted
right of tha EFEN to Engage in a concerted aotivity. In thie
cage, there wae not a concerted Activity [l
by the KPPa. Therefore,

A unfair labor Prackice,

oW-dawn) Inplepantod
I cannot find that the City committed

1I?I
1
y The Defendant, on Aligust 8, 1977, requiced
13 Lhe exvlugive roprecnntative ko attend a
naeting in the Defondant's oifice and thepo-
14 after aLtnnu]i:ntzd Lo require the exclupive
sepresentative to digclose how pach indi-
15 vidunl sssociation menbar had voted in a
secrat ballot elaction regarding their waqe
Gl offer. I¥ the above acts and caondust, the
Defendant has violated Section S59-1605 {1)(a]
17 and {c) of the Act.
|pe  On August o8, 1677, Mr. Gifford wag requested to attend a
ieierting in Che Mayor's officp ab approximately 3:00 o'clock 1in

:nll'fl-u ofiernoon. At thai naating, Mr. Gifford was aaked the pul=

amene of a voto taken saslier by the KPPA on thas guestion of

ther accepting or rejocting the City's 545 wage offor, Mr.

fEford reported, “Tho results werd 17 against aceepting and 1

:-‘.‘.‘I-.-r accepbing. "  Mayor Happ and Mr. Grainger both testilfied thay

;-a.r;ni:rz amised with the voting repert bBecaten Mr, Gifford Mad said

ddf wes conducted by "eecrar ballot", yot the vote was taken by

|
itplephone, . Wavor Happ explained she agkad Mr. GLEfnrd whisly

:E%:pt-:l].'u vated for accoptonce of tha 545 wage atfer in a “joking

0T and did not expect Mo, GiEFord ta rovenl

now anyone
Tt ted; Mayor Happ testified cha dig not nake. a;

vy futther affort
A elicit additicnal wollng information foom Mr. Gifford;

Hr'\-
Mifford affirned that the Heyor did not attompt coareive affact

17
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o any other Eind of force Lo elicit any confidential rote Treaunlts
I £ind that Hayor Happ did ot attespt to reduite Me, Gifford to
disclose how each individual Assoclation member voted in a sRoret
ballobk election.

Wl

Tha Dafendant, in an open City Council peeting
cobdacted at B30 p.m., August 83, 1977, nade
a Full ‘and final offer regard_hu_: WagEE,
howevar, relfused to ooncider the none=
economics iten proposed by the Complainant.
Thereafter, the Defendant stabted there would
be no neod to poet and confer and that the
Copplainant could ds whatever they desired to
do abauk the mattor, By the above actes  and
condoct, the Defendant hes violaked Section
E9=1605 {1)(e) and {3} of the pct,

B. At o City Council meeting held on hugust 8, 1997, the various

Heity depertnents cepresentad by bargaining agents responded to

tha 545 per mohth per employee wage increase offered by the CLLy.
As-teported at the Clty Council meeting, according to Mr, Gifford,
all City employees accepted the §45 offer except for the Police
Department and the Streot Department (who had pot taken o vote as
of Auguat 8, 1977},

Compleinant chacges tho City relused to consider e non-
econondcs lten proposed by the Complainant, Mr. Gifford testi-
fied the non-economice ltem vae not "meotioned! at the Anqust B,
City Council meeting, "...got up on their heels and parched oat
and that was the lask we =aw of them';, after the £45 offar wayg
made. Coviouely, no opportunity remained to discuse or negotimte
any further matters on Avguslk Bth. I do not find that the Delfen-
dant refused to-consider this non-econopics item, however, | do
fipd the Defendanl was unable to discues the item ln questiss,

The Complainant fuether charges the Defendant stated that
there was ne further need to pmeet apd confer. In referonce to
Finding of Fact £2, above, HMr. Grainger wJas apd would be avail-
eble Lo meet with ceppesentatives of the EIPTA,. My, Gifferd pleo
tegtifiad e had met with Mr. Grainger after the Auguat 8th City
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Council meeting,  If, in fact, the Defendant did expressly state
thore wonld be 5o furbher need o meost -and confsar, thal sbalsment
wak not adhered to. 1 find that the City did mest and confer
Witl: the EVPA before and after the City Council meeting of
MIguet 6, 1977,
PWIE.

The Defendant has falled to bacgain in good

faith, violating bection 59=1605 (L)(a}, by

nak moving from the §45 wage offer.
9, Ae mentioned above, the Parties to thie matter made two
astipulations in consideratieny of changes VIT and VIII., The
Stipulations, again, are as followe:

Tima perlod in guestion = Doctober 12, 1977 to
Hovemoer 21, 1997,

—aiid-
That the Clty of XalispeIl had, prior to
August 8, 1977, offered the EPPA a §45 per
nqntﬂ BI ER luyee Splary raise for the
fiscal year 197/=78 and had not changed its
poaitien prior te and ineluding Nevenber 21,
1977, relative Lo wagee-

Further testimony given during the henring rovealed that by
latter of October 36, 19%), the KPPA rade a formal affer of
settlement (Defendant's Exhibit A). The Partiee pmet in bargain=
ing soeEion on November 7, 1977, and by letier dated Novenler 10,

1977, addressed te B, Japes Cleson, Wr. Bonahue reported the

Il puticams of the November Tth bargaining session which, In shovt,

regulted 1n no setblemont aa attested to by Mr, Grainger,

Durlpg the hearing Complainant suggested the Ciky could
initiate an emargancy bodgelb in order to raien their §45 wage
offer. Bobth Mayor Eppp and Mr, Grainger be=stified that creating
an emacgency budyst weuld be winsound and drresponsible, Mr.
Graanger teetified the City could only afford the 545 after
examining the total budget.

Becauge of the linftations dictatad by the stipulatiopn

(abave), T can only exanine testimony relatino to events betwean
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|Cctober 19, 1877, and Wovember 23, 1%/7. In that time frame and
IEEIEI‘BHG.":I‘L:J Elee Becond stipulation and testipony, I find that the
!C'i.ij" offorad §45 per month per eoployes salacy maise for fiscal
year 1977-78, which they felt was fair in Light of the Financial
{eendition of the City. 1 find that the City did not move from
:thf 215 offer during the time Erane dicteted (alse referonce the
gacond stipulation). Not moving from & bargaining position, in
flteell, L& oot nn unfair lakor practice as digcussed in Wal-libe

!Eivinign of United Btates Gypsum Company vs. Mational Labor

Relaticne Board, B4 EREM 212% (1973}, In U.5. Gypsum Conpany,

Ehe U, 5.Court of Appeals, Elghth Cireuit, found, at 2131:

Without spubstantial evidence that a negotinting

partyie attitudse ls inconsistens with 1its
duty bo ceek an agreement, the mere fack Lhat
it a-ttamanﬂg insists on a bargaining position
or har not budged from ite position on mest
igsuns cannot suffice to rendsr it guilty of
a refusal to Bargain in goad faith, [cassas
citad]

In the instent case and within the time Fframe dictated,
there le oo syldence that the City oxpreseed the deslre net ta
aeek an agreement, The City did adapantly retain ite position on
the E45 olffer,

WIII.

The Defendant has failed to bargain in

faith, violating Sectiong 59-1605 [(L)}{a) ond

59=1805 {X) (=] by I‘."'-H'—I:IPEI.'IiEIg' 4 closed pogatiatod

Zham,
10, ag-per Lhe written agresment betwasn the Partiss [Defendank's
Exhibit Mo, 1), aside from wages, each Farty to the agresmont may
apen pne non=aconomic ftem for the purpase of negotiations. ‘Tho
¥PPA's chosen non-pconopic item was “overtime and slck ghifL" as
axploined in the Octeber 28, 1277, Jetter [(Dofendant's Exhibit
Al Mr, Grainger and Me. Gifford testified the City's one non-
econemic itom, the 6=3 work shift, was [irst intcoduced at the
Hovember 7, 1877, bargaining pession, Complainant contends ks

-1 work shift iten vas setfled at sarlier negotiating sesaions




A and Complainant further comtends that the ity designated its one
g MEn-eonzonic item ton late for consideration.

3l Although some testimony given at this hearing related ta

4 this matter, 1 cannfot examine such evidence becanse of the tine-
Ii.l frame rtipulatisn elpce the testinony given rolated to events
g dctuccing before Dotober 19, 1997, Any facts, other than thoge
44 dndicated above, pre unavailable to this hearing examiner and,

g Hecefore, 1 cannot [ind on this satber,

g
n CONCIAISTONS OF LAW
T I+ The Defendant has net violated Section 59-1605 [Li(a).

13| RACLML 1947

i IT. %*he Daefendant has net violated Sectlons S59-1605 (1)1ie)
wlland {3) RN 1847

| I1I, The Dafendant bas aot viplated Ssction 59-1645 [l)(al,
wlltek. (®) and {3} 7.C.H. 1947,

i7 IV, Tha Delendant has not violated Section 59=-1605 [11(a]

sl RCLM 1847,

g ¥V, The Defendant has not violated Section 59-1645 (1)(a)

zn,lljnd 1E:I R-ErH1 l‘[l'!-lrl

21 V1. The pDefendant has net vielated Sections 59-1605 [1)(a)
a1 ¥I1. The Defendant has not violated Section 59-1605 (1)(e)

aq |[BoCoML 1847

a5 V111, The Befendant has not viclated Sectlons 59-1608 (1)(a)
apffend (e} ®.0.M. 1947,

77 RECOMMENDED ORDEH
an All Wafeit Labor Practice Charges in this matter are herchby
an || dismlaged,
A PATED thig fﬁ daf-of August, 1978,
3
i BOARD OF PERSONHEL AFFEALS
32
B}l T L ————
Stan Gerkr

Hoaring Exaniner




